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causes, ‘having b ee 
: peri ale } 
40 bercontinued until thenext term, but: ; 
‘Mpteisiaat ape —. et benef of 


oy hang tt, 
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of, a! ‘ioe to saab histcst' an Dy 
Nee PORES SRE to-enjoy it. Z.: ; 
_ Buty it, is said that the appellant, ‘bythe mant 
2 yO che ce nsgaee his” ‘defencejtthas 


ating: tiple atthe: ‘then * 
ritery, a newithabof. 


a Sr tint the cocoate erits;, 


dale the’ ot . 
that; yt } ua | 





to Sie toate! Bind i 

abatement, it does..by no means: follor rth he 

thereby forfeited his right to paren . 
“‘Dilatory: pleas,’ by thé “laws -of :thejdate.. gf 

-vernment of the country, seal e 

* posed of, before the answer onthe 1 


filed. . The the: opinign...of: this coun 
scbiahove! | te. inwpliedly - abolis: 
practices by’ requiring», the defendant. tom 
within # certain'delay, every material fact 
in the plaintiff’s: petition—and that; from 
it! becamethe duty; ofidefondants to file, w 
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thay ah He 
ray at oa 
ons ie MAO 4 


or e fer peti) 


* he ytimey neon situation ins whick sop 
_ beforeithe delay fixed by: law hed, engi ed... 
© ‘Although ‘this. court is ~aware of the ‘inconve: 
_ nience and doss ‘whichymost t beithe regult of:the | 
saalggiiti a) suit, of ‘this nature, ‘the aa 
of this cause to ateialby jury: is i 
_ 2yiKt is, ; therefores “6 deve yadjudges 

creed, ‘that the judginent ofthe! distric#¥on 

cate he remanded fora trial by. jary.. if he 
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a, statement. of 


facts made, aot takenieby : 
iis appedt Petlnt to the 6 opinié re testi court, by 
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-Onth saad the sdefendantha, ” 
ving ely a general denial of all the facts’ ‘stated © 
in the petition, we are of opinion that the claim» 
' of the plaintiff ought to have been established by 
eal evidence 5. and that the judge erred in de- 

, without hearing the patties, and in not re- 


quiing such evidence. 


i. Ss 


tis ‘hensfore orderta; adjudged wal decreed, 
- that the judgment of the parish court be avoided 
annulled and reversed, and that the cause be re- 
to ‘be tried. on the’ merity. fig te bast Pig 


hi _ nae for the plaintiffs; Porter 4 Depo 
ter for the (occa 


a oe ye wr ‘ 
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BARKER vs. CONNELLIN'S + STNDICB,. 


i Appeat! from the’ court of the parish and city: if agent 
of New-Orleans.: ; e NS oS aa hte his 


fi: 
0 t, 
Abram Barker, i in hie libata siated eases 
to he the lawful owner.of a quantity of: cotton, ow» name, his 
Vou. rv. Zi si 





; shipped by. 
parks coh arora and rin whieh he ney 


ls a 
pS a 
‘ S¥NDICS. 


that the cotton was attached 
be. entitled to WHO eer his suit: 
them, — unless have. posse es en 


the principal” 


proves they deliver it. 
were » urchas. 


ed on own 


account, The detente  iekasal the ° som 
aid there “was ar ay ih thent the p 
appealed : Fada 


The statement of facts ikews that Con : 
purchased the ‘cotton: froti Saino! Enking 
shipped it, on’ board of a vessel “belong 
Jacob ‘Barker’ of “New-York: that me 
instituted a suit, i in which ‘the cotton was 6 
and in which Jacob Barker intervened, bat th 
suit was discontinued : ‘that the vendor instit F 
ed ‘another suit, claiming a halla the 
.cotton as vendor, in which. the cotton was a 
questrated and emoyed on shore, and a part of 
it was aold, by an order of court, ‘to satisfy. the 
sheriff . for. some, disbursements made, th irs 
and’ ‘the petitioner intervened, but ‘the suit: Ww 4 

‘>, discontinued, and-Contellin having failed, thé. 
‘residue ‘of the cotton was delivered by'thé ehe- 
: rit tt the — who inatiiaied ‘obtained 





ig didiatsimtes bustiess on his own accent, tia 
in order to shew that the cotton in dispute: was 
ght in his pwn right, roduced the 
of the vendor, ‘n¢ ‘On syndics, a ae 
a fendants,, and poser own dec eer n. 
4 nexed to his schedule. ‘No bill of ladin; 
5 or proven to have ‘been. givens: andi 
a ‘was proven that ‘Talcott and Bowers were “the 


; . agents of Jacob Barkery in | New,Orleans. whe 
. “Paleott, sof th 1 ‘tio if Palcott & i Bowers; ae : 


. passt tail ane wid, as Coellin'intorniea 
) ti ipped for theaccount ahd Fisk of Incob 
Barker, for Whom ‘he had’ purchiaséd it;and did 


| whom ie Ahad” draw ‘bills for “its” “Aikioue “i 
a pein of Eikin that he’ ‘hai “fend wWiedge “Uf 
| Cohndhlii’s conderns, and believes he did ee) 
, it Any basiness af all, on his. own ‘acoouint?)?“He 
x tad’ been’ sent’ to New-Orleaid;, as ‘the agent’ of 

Jacob ‘Batker, whose affairs here: consisted in 
' the: ‘purchase’. “of produce’ and ‘thé’ dispatch | of 
vessels, of which’ lie-had several, atithe time in 





fully able to viapehis tli lini’ nts € ‘. 
oe holders. | : pe ab) taht Dial eae P 


set deposed that, shortly. after the fr 
a = ai he heard Connellin ~ 
gh. gh Harker. owed him about 86000. fo re 
eee of accounts, he would } remain per fe , 
easy, 98, he had no fears of losing fine cent 0 


Ellery forthe’ plaintiff?’ Our case is fally ms 7 
Ven. _ Tt isin evidence that the insolvent, wa 
our agent. in, New-Orleans for the. purc nase: ¢ 
produce, This true it is shewn that, indepe ndent 
ly, of this, he did at times: some hin ines on. ‘his 
own. account, | but. the witness aa _ little, ‘ ny 
-“Dhisiness was, done, by, him, in iis: way. Toba 
lance the presumption arising from, this circums 
stance, we shew. that, the cotton was ship ed in. 
our vessel, that the payment ofit was effected vith 
our fends,, by, bills given er vendor, on 


“a 





Ghite, enlireavehideceomies, 
. findthat it, mlight:be: chewn- against ity:dliatithe 
- insolvent: -bought:the. cotton for: his :ownac- 
j count, yet the circumstances raise, a) violent’ pre- 
|. ‘sumption, which will stand: till the confrarybe 
y proven... Stabit a donee contrurium 
‘ a ie.t the aid wi-3 98h ‘Athi WO XD vite 

F Morse tor the defendants. ‘i opdte ta nd ape 

othe ingolvent having acted as the agent Ja- 
& rker,, except i in aie deposition of Talcott, 
% cra $ witness derives ‘all his Knot from 
a his doniversitions ‘with the  insol vet : 
Tare the debtor cannot even asta 
_ nature ona note ‘In the case. of Menendez: vs. 
Bi *"Larionda’e. eyndice,. 8 Martin 258, 705; is 
- court held shat on.n contest ns to the ogi 
claims among reditors,, the confessioniof theiin- 
~”‘aolvent, ' Or! his ‘acknowledgment, of any instru. 
ment, makes no proof, except asto his liability: to 
pay, but not against, his creditors; because:it is 
considered as fraudulent. “Fraud ehivayae- 





Bans | dam Adis. Sis veel lab 
Canteaagte 20% tdctuile theist fabtd: 


! oft teen fadailacloon de sasdliosent a 
apcount:andi risk, a circumst wehicliy by a 
preduction: of -the’ bills .of: nding, ‘might ta 
deen placed: beyond a doubt.” Hiisin'e ve 
thatthe insobvent traded omhis own: iiccount 
other circumstances. i in the statement shew 4 
cotton yer nat mrebaas fox she orepamt oi 


of ai estas are te “a 
£ G a ta ei Pi) 


tA 


or. - considerable shay on. ‘his account, ? 
the person, . 8, Mcgee A onnie is now 
claimed. Bee ae . 

‘nog Yi bavs 
a 


Seamer; F. ‘aaron awina s 
court.’ | The: plaintiff ‘and: appellant claims, 
his property,’a ‘parcel “ EE swhich ~ i 





on dun StATS-OF LOUBLANA: 
oAtis wail that Connellin bought this cot: ¥ 


F pic from Samue ol Hiking; one’ of ‘the appellees: Gn 
| | but, the appellantGontends that. Conellin’ pur: Bax 
4 > chasedit, as agent of one Jacob Barker, “under “semen s 
whiont’hé tlaitis. as lean TARE 
_. ats in’ evidtenee! that Contiéllin Was the asi be 
| of Jacob Barker of ‘New: York,’ ‘andthat on. 
is | a) ovcasion, ne ‘gave to the vendor, in payment. 
* of the detton, this bifls on'the sila Jacob: But 
it id also itt evidence, that he ‘did business Some: 
” times’ in’ his Own ‘namie ‘aid “on’ ‘hig idividuid 
[ account. It does not appear thatthe vendor - 
even knew that Connellin was the agent of Jacob 
oclnag much less: that, he. intended to. sell: to 
him as agent, or, in other words, to sell. to Jacob 
ep herken: through-him.. On. the contrary, if we 
- can listen, tothe: contracting parties themselves, 
re have both declared. that. Gonnellin bought 
in lis own:‘name.. The plaintiff’ title to this 
'. cotton’ isnot made out’: he has’ raised a” light 


_ presimptin, bat produced nd prvof.” ‘Upon i thiat 
__ ground, his action must be disthissed, which pre 
cludes ‘the’ fiécessity of assigning the reasons, 

why ‘his claiin was inadmissible also upon an- 
~ other ‘ground, viz. that this cotton, was kt 
DHE de i mots | 
ie dig ordered, adjudged aiid de ed,” 
the judgment’ of the parish’ court be  affir 


. 
. a with costs. e 





‘ Pirin f Wa @ dg ‘ 4 4 fa oe ie 
if the defen Maris, ZL delivered ‘the. ‘opinion. of 


geneml. issue,’ court... The petition states that, the defendant 


potty the indebted to the plaintiff for Se fomtnetay 
debtor, he cancel of peltry, by him. consigned ta the. ¢ 


not shew 


| the piiatlll «- dant—that : therdefendant has an maine di 
nay the debt claim against the'plaiptiff, which the 1 
and ‘nade nowilling,t to admit asa compensation. or sta off, 


stemand there. for as it is just. 


“The answer, 1 after a ‘general denial, concli 
‘that, far from’ being indebted to the petition 
in the sum’ by’ him: ‘claimed, or ‘any other § 


me bite 


whatsoever, the peti oner is, as the ‘defe nds 


expects to prove it, his debtor ofa sum of B124 
for a palance of account. Bs 


To establish. his dain, the plaintiff intrody 
ced three witnesses, who proved that the ¢ 
fendant wrote to.a Mr. Bourgeois to pay. tot 
plaintiff the proceeds of'a: remittance of pelt ‘ 
but that. the plaintiff sacesress ‘to receive pay 
in. Bordeaux. |. 

ie next, os ay 


3 





coins erate chris 


reid it tw Borden He sccobaiely for 
warded total city « gsealed letiér from the’plain- 
: tly pit 6’ wit 's “correspondent informed 
3 ee received any thing, nor Arig 
| thing be received, 


: ais , 


| he. plaintiff, after this. offered in aes the 
q Bean of, eales of the, p peltry, an account. current. 
a ‘signed by, the, defendant's attorney, im fact, and. 
“copy, of. the letter to, Bourgeois, Hinged toby, the 
; 4 dul ihbens 
Ther ‘court below considered the reudng of 
> the J een as immaterial: forasmuc | as -it was 


i the plaintiff iff excéptod. © 

phere wis finally a jadgtent for the defen- 
| dtittnd the dont give as the reason Orit that, 
b ccenlagares terms of his agréeméiit, With: the 
» defendant, the plaintitt < ought to demand the pro- 
> ceeds of the peltry inBordéaux, befote. ‘he cai. 
: —— recourse e agtinst th thie: defendant here, 


ment. - 
VOL. -tv. 
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se L Asto:the rejection wg Jen 
the copy’ of the letter, .wWas pro oper : 
Dormant ‘the original: was nota AccoUTINE 


was ‘therein. correct, but’ the 
the rejection isa bad one: cgay 


opr: The pit ented in. iidiefedin agains 
the plaintiff: The: debt, set ‘forth in the: petit 
being dbsolutely' denied, it became ‘his’ du 
" prove’ ity and he appears: to likve ‘done’ sot 
proditction. of the account of:sale of the'pe 
py Ebi true; &: circumstance; not in the le C 
tradicting the allegations :in the: petition, nor, | 
evidence resulting fromthe account of' sales 
disclosed : viz—that the plaintiff hidd..agreed 
receive his: money in. Bordeaux.’ If the » dele 
dant can reap any benefit from, this agreement, : 
ought to have, pleaded it, with an ‘averment, at 
he was ready, ‘and j is still, so, to pay. the money 
in, Bordeaux, But he, pleaded. the Sengral iss 
and answered { further that, far. from being a dek 
or, ha a.creditor to ‘the plain ntiff. 4,4.) 
: It is, therefore clear. from. the defendant’ 
thewing, that pen never WAS, nor is now, rea 





on STATE Of LOUISIANA. ¥ 


nai iff’s readiness to receive’ ‘his debt eaira. strict. 
ays presumed, and’ when itis not payable pa Bice . 
yn OF ' a ter ra demand, if aly advantage be en ex- Dunanars 
- pec d, from his want of readiness: to receive, the © Barns, 
: defendant should allege his own: readiness ‘to 
pay: oer 
“The judgment of the court below is therefore 
_ @rinulled, avoided atid reversed, and;'as we are 
unable ‘to ascertain the quantum of the ‘claim, 
' the cause is ‘remanded for trial, ‘with directions 
to ‘the’ jadge not to ‘reject ‘any legal evidence 
offered’ by the plaintiff, on the ground ‘that ‘he 
does not shew that he made’ a demand in Bor- 
» @eaux, and it is ordered that the appellee pay 
' the costs of this appeal. 
“Livingston for the plaintiff. Moreau for the 
+ defendant, | 
BREED vs, REPSHER § Al. 


‘Appear. from the third district. i Se “whan se. 
cess is ordered A 


‘’ The petition stated that the plaintiff and Chan-?¥ the “judge 
 dler ‘Lindsay gathered a quantity of tan bark; istics, iw 
whith'they stacked and covered on the banks of th that at. oe on 

the Tickfaw, and the ‘petitioner contracted for r which cs 
the delivery of oi one hundre 
lars per cord, but the des fendant violently andil- simi tat the : 

legally took and” cattied away a considerab. 





% cAsRs iN vi, RENE ) 
an Dat part of he suid bark, and that the pe 
~~ apprehknsiye they would take, the 
 — - Besidés a prayer for damages, 4 provision 
: Revensa. + questration was desired and was grante 
- jndge of the seventh district... 
- Besides the general iesue the defendants 
ed thatthe plaintiff was not entitled to his action, 
as it appeared from his own shéwing that the hark 
in question: was, at the time’ of bringing the: aUity 
and is still, the property-of Chandler Lindsayag” 
* well as of the petitioner, and therefore: the 6a 
Chandler ought to have been made a’ party. 
The plaintiff recovered. meres: and the. def 
dants. appealed. a 


“The statement. of: facts, chide, by the dist j 
judge, shews that the plaintiff and. Lindsay od 


lected . about eighty cords of : bark, on the lan 
adjoining that of Jacob Repsher, one of the de: 
fendants, deposited it on the bank of the afi 
and covered it, so as to protect it from the ‘wees 
ther. While they were gathering it, J acob ins 
~ formed them they were trespassing on his Iandj 
nd they agreed that : a certain ‘bayou, w is 
7 between their: respective tracts, should We 





2 Up. the, river in a schooner, which, ian ; 
eommenced to load: with the bark. The plain. 
' tif came with his rifle to prevent them,the-de- 
- defendants, seized: chim, ..took,, off. the/rifle and 
“declared their determination to, carry, away the 
B barks, On this, he procured.a warrant, on which 
» Jacob was. arrested, and he told: the constable, 
4 on his w tothe justice, that one half, of the 
> bark had elonged to Chandler, now. dead with- 
4 out heirs, and he thought he had as good. aright 
to. it, as any. other person, | particularly as the 
: plaintiff and deceased hadi in jured some of his 
. fruit'trees with their waggons. a The’ defendants 
' took away | ‘about fifty cords of: bark, and i in’ do- 
“ing’so exposed the remainder, and it wasvafter- 
~ wards entirely spoiled. \ At this'time bark’ was 
~ worth ten’ dollars'a cord, i in New- Orleans, and oi 
| © the plaintiff had contzacted for 100 cords’ to'be 
4 delivered: there, ‘at that price. The freight of e 
bark - from ‘the Tickfaw to -New-Orleans 





‘Base BH tnies of the seventh ‘district. 4 
fixslurn & x, judgthent was signed on the day on \ 
Was rendered. 3: That. Chandler‘! 
| person'who appears to have'a joint inte 
the plainti in 'the suit is not #'party thet 
“LThe ird and seventh areadjoining dis 
anid “as' the judge of either may act in ye : 
the other, in certain cases, we must pre 
that the writ issued in one of those cases: bes ides. 
the writ of sequestration, not being: mo origi a { 
process, no error on ‘Beuing it can affect 


tried-on the merits. 


Tl. The. day ' f which judgment’ was sigh i nel 
cannot be ascertained from the record, nor om 
the statement of facts. It was said, i in the argo 
ment,, that the judgment was given on the day 

on.which the court adjourned, and must conse 
quently have been signed | on that day—but is 
po does not appear. If it. 1, it would also 2 
pear that-no advantage s thereby: lot, ¢ toy 
appellants, as they. could ‘not have’ 


were not prevented, by th 


i, tom ag ee a 





Ot, ie tae eo | 
petit a the satu ind 


thandje r Lindsay, now’ dead, gathered” together 
é ‘quantity of ‘bark, which is the object of the 
cay ah and ‘the defendants, w ‘knowing 


ed of the petitioner, forcibly 


The’ statement: of facts. ‘shews 


Dose 


trespass was committed. “This. court | 


pigion that the averment of prop erty in 
the plaintif ‘sufficiently repelled the peer 
of joint property arising’ ‘from ‘the “joint 

ae lerefore: or te ae 
de Lindsay or his: repre | Nive Party in 


the suit. hm ee 


gO 


: The judgment of the distict court is cmrasa 
} eo it does tot’ appear that there wi the . 
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ae : "GENER | 


bes ste _ ets ort 
‘hweddtx’s se “ty és 


HF shall fail. ect by ie ni 
the ap “shall be. bet at m0 


pellee shall ii f appear and ar : 
te: and, ifthe appelle ; 


Shall ! 
, appellant shat . proc beoed to. ‘argue the “ . 
parte. . ~ ¥# 4 ks haat ta ee a ’ 


Bi the, cast d shall be vei rei ystated,, if 
0, aitend. shal P within fe 


ut his. sence: was occasioned. by 


pot Serigi tt FFTIOOIG if 
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cause not ent, s contro 
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oF THE, oA OF vous 


PETS, 


ee ‘ aePae 
Bre: sae irae Piene, en Ba 


ase 


_ liver a ens lat tara? Pocns, 

> Phe vlan aah lot of ground between nee bie 
+ the origi inal limits of the city of New-Orleans ¢ every 

; te line called Gayoso’s lite. 2s to whatever 


is therein ex- 


"To establish their title, the first document j in- » pressed, by way 

j sci is the process verbal of the adjudica- the recital bas 
tion of aplantation, binding on the limits of Eieodces. ay 

% the ‘ity, part. of the estate of M. Dubrenil, ¥ 

} in pursuance of ‘a decree of the superior coun-. 

| ail of the Province, of ‘Louisiana, of the aa of 

q November, 1758. By this document’ it appears 

| that, on the 1¥th of that month, the ¢ commissary 


‘. of the council, and the king’ 8 attorney- -general, 


q a ‘the. council, that they were about to pubteed 
a > sale and adjudication, to the last and 
j a ast bidder, of the aforesaid” plantation, 
 & binding on one side on the limits of the city. 
» of New-Orleans, and oni the other on the plan= 
| tation of M. Amelot, having séven" arpetis’ and 
y tighten toises in front, with all the depth, as 
| far ‘ds ‘the’ limits of the’ bayou (St. Jolin) and 
q Gentilly, together with the main uwetliiia Sete 
and ‘other buildings, the caw-mill ‘with om 


PM on. vi Cs By 





CAB in THE stipRuin Count ae 


Eastin Basta Diet Saws, a rieo all: adjoining, a = and , 
rw brick-yard with. kilns, ntai “ 


St. Maxext’s 90,000 bricks; five: ‘shed’, a eg 
ies and generally all the edifices and’ ‘ap Dt e 
“ces, in the state in whic they are.” / 


pet, 
Be afterwards mentioned that, « whereas ai : 


4 Bag 
Rh ck hs gi 4 
‘ ae: 


— of these buildings are on ground. which bel 
‘ -*. to the king, which he has reserved to. hin 
“and is not comprised in the seven arpens 
oo one half, we, the commissary. and attor rey -Seh- 
eral, have caused it to be proclaimed that 1 
shall be lawful for the King to takéMthe aid. 
, 1 of ground, belonging to him, whene 
“he may see fit, the purchaser carrying aw 
the buildings thereon, and that the whole be 
several times well and truly explained came N 
Villars, who bid 50,000 livres.” The prota 
verbal next states, that on the Ast of De 
of the same year, the premises were cri ’ 
the second time and Henry Dupaty bid ‘te 
livres : and on the 11th of the same month, the : 
premises were cried for the third time, and the 
plantation was described in the same prs) 
and notice. was given of the king’s right to” 
the ground, on ; which part of the sila -_ } 
stood, as on the first day, and M. D’Emeyille 
bid 408,000. But; this not being esteemed the 
just value of the: Brgmises, they were cried up *» - 





ig bids, hoop to.be Pe 
om M,, De J at the intendant, a 
requ ng that a a deel 5 
hs qd been. presented to. the e, commissary, ‘of the 
council, at the preceding meeting, and refused to 
ali should be ern Te nour 


caer contestation, ‘in the Inst bidder, tp 
a pre to us, so that we may notify it to present 
. fue, and .thoge who, may; hereafter attend, 
; that the house which is now selling is situated, 


q city, onthe King’s ground, that, it: was onlyin con- 
nillersten: of, the late. M.. Dubreuil, his, I, 
t the. king consented that the said, Dil breuil 
d. occupy the, ;two, arpens and. twelve, toises 
on. which the hous¢ and buildings stand, which 
two arpens.and twelve toises remain, while they 
pass. into other: hands, liable to be resumed. My 

i dhe) king, at the will. of his administrators i in 
: igiana, allowing the purchaser the faculty of re- 


moving the buildings. , 2. That. the declarant re- ‘ 
D serves to himselfsixty daysfrom the acceptance of 





Considering hinidelf oe oy to" atte n 


understands ‘that the’ gure , tobe giveray” 
purchaser, &e. which conditions” says ja 


: cess verbal, having been read and explained: ith 4 “ 


an ‘audible ‘voiee' by the-ciidipidclamati wa 
made ‘that’ the ‘platitation| was’ sold, a3 ‘it we 
described; ‘payable oné half’'in six’ ‘wnt 
‘anid M. Delachaise, beingttie’ last’ ahd'h 
bidder forthe’ Stim of 130,000) "ivies, 4 
3 perty was’ ‘fthally adjudicated to him.:” “he bin 
ing} himself ‘to the payment of ‘said sum), tp 
tove all thé buildings whidh stand on the King’s 
land, ra >» silo. Bits. we teu Sah nye “a 
* About the” ‘Your. 1774, Delahaise’ died,” 
the premises’ weteseizéd and ‘sold; at ‘the: 
of thi, Kini: of France’s ‘agent i in ‘Louisiana; ‘a 
piifthased’ ‘by Mad: Gauvray ‘te Manleon’:) 
‘the deed which she received: is adinitted 
Tost. 2iiNpit Sigh 5 Wk 
“On thé 4th a October 1776, ‘this: 8 ay. é é0 
tiie premises to’ Gilbert de St: ‘Miaxent,' dese 
big ‘them as containing sevén arpens ‘aid d or 


half infront, bounded on one side by’ the’ stakes ! 


which served ‘asa wall to the city, on the other 
WF *Amelot’s i the wholé as ‘she’ had boot? 





ty coal F LOUISIANA. 


smdbasls 5° Heth dintiee 0 property tthe 

oe na “soya 09s, fr Soi ay iat ap a 
ital of Aaga , eee ———. 
prémises:to Laurent Sigur; mentioning ew 

fot hey, a the up oth athe 


ad tat tion. sont ae rat ie 4 fv 6 veal 


Dre ent HR ‘the ‘dais dé Cabondef 
9 IP eid ew ‘fortifications’ to” be ihrdWa”ardund 
> Nike tity, ‘andl for this purpose W part of the ‘pré- 
ieee’ Was’ falton, gt ibid a atitatod tor the 
fivesisibale ‘or ae! € @ suit, whieh foray mt 
converted“into a-suit to cause “himself to. be 


smsintnned i in be piderasion iy the heirs of St. 


: 3 the taken f 
cast heat of oe 


a yey ait in iat" a “duit'to 
nf abet et dite, Davertnede: Sk. 
~ demuification for the lands occupied by the'Spa- 
| Biicrdcng a thie” French; But ‘the 
é' denied “hi ‘any relief; ‘saving; hive, 

Be ‘remedy’ ‘against thé: estate ‘of Bt: ‘Makeht: 
a ae ‘In ‘i708, ‘Sigur: sold ¢ the premises to ‘Marigny, 


11S PRD vi geo tti ny 


: a ng them: as the plantation, which op ad 


the land which had ‘been. ‘taken from" 
‘the Spanish fortifications, and i instituted ‘ a 


_. hpatinet thee estate ‘of. St” “iia fa ‘hie 





© rnin, Distt: 
_ March 4816!~ 
es, 


‘Cees 
vrs 
 Pocue. 
— pany! 


tions abH174), ‘St, Maxent, took possession « 


_ CASES IN, THE SUPREME OORT 
B25, 557 we re allowed him, for the ee i, YW? 
that which had, been sold,to im by Mad, 
SACs Manloon, «which, .8t, Maxent ad no: 
sell”... fet {Hee Hy. ritnsheede oe ining na 


>, An 1844,. Sigur, instituted another sv 
ing an additional indemnification for , some I 


taken, for,the Spanish. fortification, .beyondy 


French, and recovered, 8 3494... Inc OF seque 


of, these. two. recoveries,, the, plaintiffs cont 


they, have, reaequired. their. title to the premi 


thus taken illegally, as Set eer pa = 
nish government. : 3 


wuARY oF ie oR ei foie gl 


] 
ait es +1 


"Phe: ‘defendants ‘claim: maycaed corpo iia 3 


Ps the'sityof! bat‘ PRatleae cade Polw jt 


Soa i is ‘admitted that in the year 4760, the fi fi 


{rtiiations re ere throw | the ci ty 


bes Ja. j 
monly known) under th ©, mang of the Fre 
fortifications. 5: Wo ahital TOT ROS AOD 


.,: Several, witnesses Hise that, at ie ty 


of the. first. adjudication ; of the; id 


‘Delachaise, ,the mansion ‘house. stood ‘betwee 


the cityand | ‘the. canal, on the ground: afterw: 


resumed by government. 


“After the demolition of the. Rabtck “ng tee 


ti . 


the land as far 2 as the ity, with ‘the knowlec 2 a 
of the Spanish ‘governor, ‘and. erected thereon > 


some buildings,‘which he rented out. 





“Of the vacant uae & St. MaxExr’s 
nr the dectatation of Dubréail Was ‘accideh: “ve: 
cota: nid ta pursuance thereto; Go- pects. 
vernor Gayoso ordered the line commonly called 
d Gayoso’s line to be drawn,’ at the distance’ of 
_ ‘two arpens and twelve toises ‘from’ the Angle of : 
| the barrack. : 
“it is ‘admitted int ‘the ground wild ‘for is 
| between that line, and the city, and that the. de- 
: fendant has acquired the title of the ‘corporation 
‘ theretq, | : be. So 
h. »'The process ete of thajhuitination of Du- 
|’ breuil’s plantation to Delachaise, is the authentic 
' act under which the plaintiffs claim. their. right 
r to the plantation. It is consequently evidence 
a them, as to.every dispésition of thei in- 
— bent, i, 2. -of what the parties had in view, 
and which was the object: ofthe instrament: 
| Farther, ‘it is full evidence, as'to whatever’ is 
_ therein expressed by way‘of recital,‘ when the — 
- recital has reference to the: disposition. 2 oat 
thier: Odl.-non: 701, 702. Civil Code,’ t. 
249, 220 ie. i,” Pete A ee 
4 Now the pata to this instrument had in 
72 view therein the sale ofa plantation :' theirob- 
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| rat ey ject ‘was to give. to. future gouerations.t. 
‘par, thats: sale had taken, place, and. to, des 
| phe oor ge thing sold... "The land. is. said to. be | d a's 
ers on one side by: Amelot’s: land, on the otfieby 
the. limits. of the city, and the, extent. 0 of {th 
front between. these two points'i ‘is said to | be 
ven arpens and. eighteen | toises. But, on 
first and second days of the ‘sale, the cou v 
sary of the council and attorney- -general, a 
as yendors, recite that < sffust of the bul ni ‘a 
are on ground which belongs to the king, wh 
he had reserved to himself, and is not. compris 
in the seven arpens ; and eighteert toises,” me 
ing in the ground sold: the ground sold 
that described! within: thie two. given: vist 
the distance of seven arpens sr Ama oises 
from each other, ‘déducting therefrom the k 
eroind. On the’ third day, Villars’ appe 
and prayed among other things to have the 
excepted from the sale, described. by:its mi 
’ pation, two arpens and twelve toises : the office icers J 
refusing so to.do,-this,description is ordered: biy 
the intendant ‘to. be: received and the. plant ion : 
' adjadicated' accordingly. | 'This pate 
one Bre dispositions of the;instrument)s 
if it be only considered as expressediby wal 
of tecital,-and as a clause’ to:which the -ven¢ 
expressed his'assent,: yet ‘it:is evidence: ensidl 


eo © wee e om eS me me 





teument, and wag necessary tb be its St Maxewrs ee 


. io 0 0 ascertain, by a defiléation, "=" 
wha Pass te ind Was! thé object of the °° 
sale, of. eb Speitea: cee smniraniiieee. 


t. 


tisiifil ho 
| tla, considered the subject, inthe 
= saitié point of view as the district coti¥t,. int 
lent case, andas we do: and the fn is cor. 
ee by a number of witnésses. 
Ba “Tt has been. 2 a ttemy ed toyimpress us with a 
be iar. claration ought not to be 
> regatitea; ai he press “party: interested—that, 
being dbidder, ‘he’ had’ an interest in lessening 
ie idéa‘which’ others liad of ‘the: extont, arid con: 
@montly of tlie value; of the’ plantation: The 
. Oily bid which ‘he appears’ tb Have’ made is 
NE 616 “of 50,000 livres}: ¥ thd first day, which 
mm % - does not.appear to be a bid’ oi!’ which he might 
~ Yiverexpedted to ‘have Tad the tand struck to 
© Witin? as’ dit’ the? third day the clined 
striking it off at % 103,000, consid that 
: qi étiin'is too much Below its’ valu: , But the mat- 
to. ter does not rest on this man’s declaration: twice 
1 Vou. tv. Ce 
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* 


: East’n. pas: before | had the. king’s right, been. proclaimed " 


Be: Maxsky’ s 
ee oer 


Pocns 


the ground, on which the main: ees 

and. all, between,. that and the. pity... 

only fixed the’ extent, to, a ‘determinate 7 tit 
of, ground, two arpens ‘ and"twelve, olsen E 
could haye ‘no. expectation of 4 imposing ¢ 
bidders, as the matter was susceptible of b 
easily and instantly ascertained, and, all 
witnesses shew that the difference could 


bé great. The officers of the king of Spain ha : 


ded “accordingly, and the correctness | of 


ed rei to which the plaintiffs, or’ 
principal were a oak and the court rie 2S 


mony pa us, that the line drawn, vadic il ‘a 
orders of Gov. Gayoso in Novemb 1798, at th 
distance of two arpens and tw elve toises 3 from 
tlie: angle of ‘the barracks, is. the: boungarafe 
tween. the plantation of the late Dubreuil, and 


“the:ground which belonged to the. king wheal A 


Delachaise purchased it: a 
It is thegefore ordered, adjudged and de 
that tiedjudgment of the Hahei court be.2 
firm ‘costs. an 
Livingston for the plaintits, ay for the ? ! 
defendants. 9 
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GUILLOT vs. DosbaT: 3 - Bast’n, District. 
Mayol 1816. 


“Appeal from the court of the first district. . ow 


GUILLOT 


Lagrt ts tT. delivered the opinion ofthe court. Dossur. 
rties were goint owners of a slave, the A joint own- 


: bound 
a plaintiff for nineteen, the defendant for one twen- the care which 


tieth. During the contest for the ownership of Rinatily have of 
1}. the slave, he was kept without any opposition, ce peer: 
_ onthe part of the plaintiff, by the defendant, who 
& having finally been ordered by the court to de- 
} liver him to the sheriff, that a division might 
oe take place by a licitation, failed to produce hin, ’, 
a La ow being sued, resists the plaintiff’s claim, 
on | the round that the slave ran away, without 
any fault on, the ‘p art Of the defendant. The 
plaintiff contends, # admitting this to be the 
| case, the defendan r ot’ take any step for 
. the capture of; 1¢ slave, as he was bound to do: 
4 neither did ’ ‘apprise the plaintiff of the flight 
Woof th slave, that he might take the steps, which 
7 7 the defendant is alleged to have neglected. So’ 
' "the only question for the decision of this. court 
- is whether the quasi contfact of joint owners hip 
imposes the obligation of exercising ordina. 
ry diligence on the property, whichgiiguthe 
object ‘of it, or whether fraud alone oe 
4 the joint owner liable BEF ae 


The contract of partnership is the one which 
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tract of joint ownership... ‘The actions pro 8 


a ae familie: erciscunde, et communi: dividund. do 


pear to be. regulated by the-same principles 
In the institutes, lib. 3. tid 4 27. de wolo 
pa a socio prestandia, we are informed. 
had been a.question whether a partner, 
depository, be accountable for fraud only, ¢ 
negligetce also, and that. the, better opinia 
that he is answerable for all. damages. w, 
happen through his fault. Prevalent om 
etiam culpa nomine teneri eum We are nex 
told that the utmost diligence ear spin 
diligentiam i is not required of him —thatja pa 
ner is not liable for damages, if he has ‘u 1864 


the same care and dili . réspect of t 


partnership’s prope ty which he: usually be, 
stows on his own; and that whoey« rable) i 
negligent man for bis partner, mus@llay the blan 


on himself only, and impute his ae | 
a: | 


his.ill choice. Cooper, Instit. 283. 


Here the conclusion. seems to be, at. war, wit | 


“ be t CO ie : : 
Pare ais the greatest resemblance to the quasi 


. ‘ ~ 


the premises ; the Dritiiple with the comm i 3 


tary.. The contracts of partnership and deppsit 


imilated, yet they, widely differ; the on 
be efit of both parties, the other font 
them only. We are told the’, 


is liable for his fend only, afterwards for hi r 


4 $ 2 
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Soult also-—his negligence, exlpar i ty Ge dedidice tan’ Diss 
aique negligentie nomine, . Finally. it is: con- aw 
r _Gladed thes if he’ uses, with regard:to the joint, Gcus0r 
thei@ame: diligence which he bestows on his. se- Dosa. 


sence of that diligence would constitute fraud. - 
The contract being useful. tothe partner, who 
holds. the property, he. ought to be. bound te 
| = canefuluess : not so the depository’; for the de- 
| posit being only a chargeo him, he onght tobe 
bound to honesty only. : 
The digest Z. Contractus 23; distinguishes 
. twe kinds of contracts. Those in which fraud 
alone. gives room to repetition, qui dolum dum- 
‘tawat recipiunt, as that of: deposit; the other, 
__. those which, besides good faith, require diligence, 
as that of partnership. Contractus quidam dolum 
-makim'du at recipiunt, quidam et dolum et 
_  culpam. tum tantum depositum... -societas — 
Bae comMuNio dolum et culpam recipiunt. 
contracts and quasi contracts, which are 
for the reciprocal advantage of the parties, as 
those of sale, exchange partnership and’ in the® 
WE quasi contract af oibnisrakiy that care is required, 
as to the thing Which is the object of ‘thescon- 
tract or quasi contract, which prudent I. 
ly bestow on their own. Fn societate, “et 
ome prestatur. ff 1 48. tit. 6; 15. § Oi 
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Fastn:Didtiet. ~The ‘court conclades: that a joint owner can: 
March 1816, 
Su, ot discharge ‘himself of his responsibility) in; 
Gentor case of the’ loss of the thing, by mee? hat, 
-Dossir. he has bestowed on it the same ‘care, wh 
bestows on his separate ‘property: but is bom q 
to shew that he ‘took of it that. ‘care, Which ‘host | . 
as men ordinarily’take of their property. Ses @ 
Pothier’s observation generale &c. 2 Contrat de 
mariage, in finem.: :'This is the principle of the” 
Roman and of the common. law of England ' 
Jones on bailment. re Ns et 


The statement of — admits that the defen 
dant uses his negroes well and takes good < 
of them: likewise that he used equally: well and. 
took the same care: of the slave in question. § 
This establishes the fact.that,the slave ran away) - 
without any fault onthe part of the defendant: 
but the plaintiff charges that. the slave failed to. 
be arrested and recoyered by the utter neglect | 
of the. defendant. * 4 

The’ defendant does not. shew that he took” 

\ any step for the recovery. of the slave, after he” 

‘fled. It is true, he.ha “the name of the slave * 
registered with the clerk of the parish courts 
undeeorision of an. act of the legiolafere 
Martin's Digest, Black code n. 26. This precau- 
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tion would indeed have protected the owners, » ‘ T 
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against some liability, in case. of theft committed. asta Dict. 
hy, the runaway, but could not lead te his arrest. \ ei J 
“Towards this, it-does not appear that the defen- mane 
nt made one single effort: neither‘did: he, by Dosact. 
warning ‘the plaintiff, his joint’ owner, who was 
in. ‘the city, enable, the latter to. make any. ; dili- 
gence. \ Most men ordinarily: take some ‘steps 
to,procure the arrest of their runaway slaves. 
Some advertise them, in the. gazettes: others) - 
_ think that this step puts the slave on,his guard, 
and refrain .from adyertising : but they seldom 
neglect to apprize constables, or other fit per- 
sons, of the flight and offer some; reward to ex- 
cite attention... Iti is true that there’ are cases in 
| ‘which all this becomes’ useless—as’ when: the 
_ first news of the flight is that of the slave having 
sailedyi ina vessel bound to some very distant. 
or unknown port, of to a country from which 
_ runaway slayes cannot be recovered. But, these 
are"extreme cases. Could the defendant shew 
any like circumstance, it would repel thre claim 
of the plaintiff. * he 
It ig contended that the taking of the steps 
| mentioned is not often suscéptible of f; as 
. “§.* when the person employed to arrest run sare 
~ themselves slaves and cannot testify. sure- = - 
 y is a difficulty, but orders in such cases might 
be given in presence, or through the channel of 
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agin Dic free personsy He, who is Bountl to doings, 
ww, mist secure ‘evidence of arene 5 | 
Genrer -grwise’ de ‘non’ enimer ere tt 
Dossat. eadem ost ews 5 ; 
We: think outselves' walla to any 
plaintiff-ought to have recovered.’ h 
. It is therefere ordered, : adjudged aid dee on 
- thatthe judgment of the district’ court t be; 
nulled, avoided: and reversed, and this ¢ ; 
doth order, adjudge and decree that the plat 
do recovery from’ thé defendant the sum of seve 
handved' and sixty dollars, being the 1 be 
twentieths of that of eight hundred, which d 
pears from the record to’ lave ‘beet the 
value of the slave, between othe paren; 
costs. 


On motion of the PaaS ise: tal with thea o1 
sent of the plaintiff, the judgment is amended 
and it is further ordered, adjudged and de q si 2 
that, the defendant shall be and remain the ¢ 

- and. absolute owner of the slave Dimanche, g a 
‘the payment of the sum decreed. | F 


i ‘foe the plitit Seghere the de 


¢ \ 





OF THE sith oF ny 

potas EOL a glee 
ss ak 
MiGowaw. 


‘pla vinnie, i. ‘delidied the’ ical Of thd An. agree. 
court.’ This | sit ‘Was instituted “in’ the ‘cout Sige fre 
‘below, by the appellant, to recover the negro wo- the -iepe yd 
mai and her child, mentidtied ji in thé petition;*\ **"""* ' 

From the statement ‘of ‘facts, it 2) that 
the ‘patties were about to make an eon of 
s ‘who: to this effect were reci de: 

Pm ‘and a etary’ ‘public was pee Anal 
amit jake’ ont two bills of sale, in ‘conformity fo the’. 
g deri of the intended exchange 5 ‘but, previous” : 
to the completion. oft ba contract by the signa 
tire: d “accep of the bills of sale, the 
> plair ‘and appellant discovered-that the Tegro : 
| “woman, whom lie was to receive in exchange, was 
.. affected with. a disease, of the liyer, which being, Fates fas 
| considered as incurable by.a physician, in whose - i ay 4 
skill and judgment he confided, . heweleedeae. oer 


; 3 complete the contract, a , withheld. his: digna— 2 
: @ ture. from the bills ‘of sale, by. which he - -was,to ae 
transfer and. ‘accept ‘atitle to the ‘slaves. oAiMt the~ . 
same. time, or short ft od tiede. 
F fendant and appell tore 
2 woman and child, and take 
“Vou. rv. . 
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‘oon being refused, the present ‘éaion was ini t 
in which’ the parish court, gave'judgment 
Vora defendant, whereupon the. npieneh ae eppe Dea. 


mG 
se it appears from, the 


the -slaye, I ‘defendant tothe 
“gliosis oe oa. dve Tele meh a= | 
latter had her in his possession, capable of ¥4 at 
‘ing, butremained uséless to him, pa hen 
Geena eto 


‘the fet pea slaves ad 
stual, delivery of them, divested from. his: eg 
title to those which, he thus, reas and. 
claims? If so, ought the coy | 
' ed, on account of the dises 
7 which he received i in ee 7 


7 “conten, having tort obj te vn 
fer of the title in the slaves, i is + abigatnal: nid 


Pe binding on’ the ae parties, beca 


“was not executed ‘in the manner prewcribll 1. 
law, whieh gem pee tha al S of immoveable } u ra Ve 
arty e mad by authentic 3 
‘and it is fort 





was dec ed, 3 ‘Martin 448; and they 
| Sega applic: e tothe conthact of exchange 
_ as well 38 ty eto. CodeCisit 970, art 
4 Af, for w th " -y formalities, theécan- 3 
tent i null and ‘oideven in relation. to the par- 
tice theméelves, thertitle tothe slaves. in question. 
ti has not been crane it, and the laintift 
| appellant still ren 
tor Ber recovery 0 


Ri 4 


“The ia then’ is in 1 favor of the rela and 
| according to the facts in ‘the case, it is pally 
pees by equity and- justice... 


‘yPhie judgment of th pests com Darter 0 eon 


aie that ihe aoe wipes and ips avers, 
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: nmi he negro woman Polly an}er child ary 
z ‘aw mentioned :in'the petition and ‘also d 1 
Moncax “the rate of one’ hundred: dollats 
“yeowar thé use and detention, of them: to be 
from the, legal demand; uiitil the. period: 
he shall again be elm 
Sed term GE A 


rine 


Mery. & Smith fe the ! : iff, 
Depeyier for the ee Ase 
~~ ee: e. ; 


4% ? 


2 a Share N ew-Orleans, 


slave, is inad- ‘ak 
missib 


e “Watnewe: J dbliveted: tr. ein 


court. In the course of the trial of a 
_ © in the court below, the. plaintiff, here the a 
- lant, offered | parol testimony to prove: a contre a 
 Detween the defendant and appellee and. het 
self whereby the ‘latter, ‘who holds her in sli ve 
“AY, agreed. to | emancipate her “on condition d 
* abtaining the, eae i ts rie whi¢ 
Ee had paid for. her, 985 3:6 6% 
This ‘testimony being rejected by the, vi ; 
-# bill of: _ageeetioas et taken to he D 





ov THE:STATE 108 ‘LOUISIANA. 4 
; te The. Ms tn maintain aac. or sti : 


for’ themselves, ext 
-exception'ts'the:gonetal rule” lowes 
a of, Tiberty 5 i, and aay) ‘inthis tes rect, th 


‘vlad persanaythe: srales preheat 
| * goyern the contracts of the Jatier,:/1 annie 
erty r those of. the former, where: the” ob-* 
; hie ‘agreement cis’ the” “amie. ‘Now, ac; 
if to our civil’code, | every covenant ‘tend: 
ing to dispose by. a gratuitous or incumbered 
_ title of any immoveable: property. must be re- 
duced to writing, and in case ‘the existence of 
| such covenant should ‘he: disputed, no parol evi-— 3,3} 
Se . dence shall be. is ted: he Gide Opti ip: 


He: ws ining art. PA. Th ke 





"cases ras SUPREME court: 


Bastn-Dintsct-validh, oF. binding. contact can, be. made, , 
i tae mea tbe i 


Mareen for ir plain 


PLA Ss 


oe 


AN & sa apts 


ne ae J ivr the’ Potinion of the 2 
| _ the defendats and 


bch iio the deceased by, the 





© San ce spas, ane agent verlag ag 
* a grohase : the sale, was’ ‘expreatell ‘obaat more 7 
. pegs. | 


| por he ‘Ti pico wast, be pain four 
annual instalments, and. the . th 
fe eee a 

ed by: congent, 
: rth ein he pre 

i a and the surety hav- 
* ing, in his. answer to the two first suits, ¢ 

P. ed the discussion of the property of his -princi- 

pal} it‘is necessary to dispose of this. first. ob- 
*' gtacle to the recovery. of the” lainti bebmpane 

come to the defence on the merits. Rohe 


be Tegel ‘onthe part, of the sie at 
© heiis HOt liable to be sued jointly with the wae 
cipal debtor, and: that: on his plea or demand 


ofa discussion, the suits ought to have, pistol, : 
as to him. 


' The principle, 1 int case of. suits’ Sealant ee * 
ties, i is that the ‘dis sce issi ait boninien fas 


7 surety require. it. erefore, ind) th : 
_ been first sued. alone, i itis clear wae 


a on he part (supposing it ito i 





| -Ongns IN rie svPREME. cot . : 
“a x have omelet the plaintit - resort: | 


ahgenst ogi not hae ben permite pr jendduall 


ths: peat proe one ¥ thot 


: ae the ron ie = sei amneih ; si 


the; books within our reach: probably’ bec 
such actions are: ordinarily resorted. to only 
‘cases in which 1 the! surety bound: himself i in § 
dos Wetyas: anaction:of the likelkinad (irten'd 
plaiatif, inone and the same suit, proceeds er : 
| sonaily against his ‘debtor and én rem against'th 
holder. of his pledge) is, known to. our law, J a 
brero Cinco Iuicios, lib, 8, ch. 4. sect. 2 76, 
we must infer ‘that, this, im i 
gal, and, if ‘it be not atiended with any unnecessa, 
if hardship or inconvenience to the eurety re 
see lio’ ‘péason why it should not be allowed. - 
The surety, who is bound secondarily a 
oily in'case’the principal di yes not pay, secure 
to” himself that: advantag oby theiplea of discus 
sion.’ What. he is ‘to pay is tos necsviaiued y 
the ‘exécution of the property of the princi al 
othe ni ich | previous exéoution take pla ce 
tying acon alone’ or in on 7 





' 
Geeky, 


Ca r 


‘hal q sp ” pa 

> " ts r >< A ati ‘ ™ 
the propery of Clie pill 
$ ‘econ! 8 ; att a 
ay 











petit Aig fe Pes ete, teh bes wie 


Be ag! a as 


uns . pene! 48 pares 2s, 
‘ 5 me 
A i ot “aes 


. fe +e of & 
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~ tablishment of the rale on the general Spcbtiiein Bast District 
- oficommerce: + >Its particular application to each |\ ~~) 
 plbeilibtrsattetided, with worse, difficulties,  Rovssr 
- Wheiher'the debtor were solventor not; ata par: Doxrrive 
X » ealnipetiody is \torbe discovered’ by: oral’testi. 
| many, and: will epen a: door'to perjuries without’ 
~~ nomber,and will putvit in the power of the debt” 
Soto mene ‘hin mortgage ae the mass 


sn fee: conivalaman ities tinplate 
\ valiflate the securities he*had given.’*’The diffi: 
a culty alone, of fixing “on'the particular ‘epoch of, 
es neaentys must of itself -be.a strong objection'to 
“its being established, ns a eriteHion-forthe valid 
ty of.a security. Important and highly injurious: 
Oj | omibequinces; on-other- questions, must necessa- 
 Tily? ike from the: eogyRRTH be this’ ‘par. 


q casey it is profén; if the oral’ te ny ° can. 
’ - relied on, that Dukeylus | wiis fiiéolven two'year: 
980, that one of his friends towhom he owed mo- 
~ ney, on” receiving security)" as) W ' 
ais debt” as for ‘his new eng: avenie . 
st! 4 -_ advaniées or incurred’ P Tes] 


ceived” ae according to thé doctrine é ‘Con: 
a . Ff 





eis IN "THE SUPREME coury, 


Barn Dist tended ‘for, might now be: redomande 
~~ the person, “who: had setiled his * accomts iw 
Reise“ yeats'since, might :be ‘forest: japan 
pene had received on: the pledge, aiid cone 6 Wi 

_ the other creditors: for’ ‘his: dividend.” Agaity 
) ‘the scary gh Yor ahi ele ah ing 
| circumstances, “he fraudulent’ did: void" 
‘not. payment, made in likiciveum 
at’ a cap nied eh 7. 
tion. viii reason given for declaring | 
‘he decitlfty watd > Because it ‘favours: one’ : 
ditor: at‘the-expence of the ‘rest >but,’ if a We 
‘curity: favours ‘him, a payment certainly: does i 
it, & greatet degree. Then a payment © 
ereditor, in preférence to others, viata tll 
_ | same. reason with a'security, ‘ought at leaat 104 ; 
equally. void. If it be'so, Ipray the cost 
sider-what endless confasion, what a ‘seriés of 
claims} what et@litity. of suits, every fire rill 
ninety: a 7 ae" 


Sy a 


Pi? 
xy Ls ‘ 


of ee, Fy 
ie ae 


not yet, due ‘is void. | Admit this—there Be ( 
debt. due from i to Roussel, on. accom 
of the ind rsemen ys hapeindat 





h | ca maton A creilit hails. shakin Rone | 
be at ‘that otimp strengthens the: argument. if I Deere 
— emigubety for “one who- becomes” insolvent, 
Ri haved ‘a’ right’’te ‘abk., for: ‘indemnity. ‘before, the 
" debt 4 dues Divi Cols:480; art: 48. Boy if I 
; drawn’ bill: drawer is insolvent, I may 
“so “be forced to give:steoutity, althongh. the bill be 
5 1 wot Gad... Thevefdre,: inthis: case:there “was ‘no. 
a - anticipated performance of an ougagement.” Che 
| > thing demanded! and: given: was sécurity : that 
_ pecutity was ‘already: due, thoagh *the-mioney 
qi - wasitiot due and it? taighht beers zune 
ts othe 5th Portia; 15, re ieslicabeens it! ie. 


ie “one deblor ‘in’ proférence? to 
alth the ;debter ‘bein: failing.:cir- | 
~~ to ‘be: wend, nthe Sie a 


y “TP we-oxdinane ‘ot BIN el pile biome 

D sdksto ‘be decisive “on pact “Before! we: 

 exantitio’ ite enor let as inquire into its °autho: ° 

‘* Fee 1 know that part f it'is often ‘quoted, and 
int] fiat Wie décisions’of Sut courts have beer ground: 
ND. WP on'dbine Uf ite providionsl rion voide 
eh °“ae weno "where extended te “the ‘colénies — 

© OP Bpaith, “ote Was stifide Wea galderite ‘thie 
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: CASES: IN. THE SUPREME! ‘court 
‘Bast’n, District Prior:and consulate: of Bilbao,vand by: ‘Some bu b. 


eae - sequent edicts,: extended; te; other: cc — 
‘Rover. cities.’ -It'is cited. by) Spanish law 
‘Doxzraws’ judges of this: country 5. -but;that: does. n 
SP the force of law, If. it forms,the law of: 
eat must:-be: ‘law... Ket; what ;w vil 
court say tothe provision: which sivese a rr 
‘execation‘on -a bill of-exchange withe nC 
mon P- Tothat. which declaressan: allectian ; 
-a dill of exehange or note: voids. unless it bed 7 
up'and dated,&c. &c.: The court-cannot divid 
ta statateis> They cannot, say, this: partis. a rf “ 
nientand;shall-be executed,,the.other. shall, ty 
: dispensed. with. ,, This: would, be rs 
‘gislative authority. 
hey: may, indeed say cathe neeovaston. 
ete to:hinve: never been’ priiticed ; 
fore, we have; right to suppase fl by are! © notlaws: 
but the mle we “have laid» dewn' has. Yes mn 
this would be! conceding all L.ask, and.w be 
_ referring foritheiatithority ‘of the deter to 
positive: Taw, butt" practice.. , A should ony im 
: arguments of inconvenience, have . great. wi . 
_ because.they.-.are «not opposed by po 
T ‘should: further; ask: Where. .is: the practio 
which is referred to, ee i 





hie cae enon 
tt! each font fin eich ow 


fitere, ot. pres € Miz setroswgbhary 8 wey ya bem seaaion 


So dieting: now, examine’ ithe \proyision, of this Doxa 
“ordinance. Tis laid down very, broadly, art. : 
_— -68,' that-évery’ iisttument,-made .en tiempo-ina- 
__ dil,‘atpa ime, when the, party is, inebmpetent, to 
) ‘make iit} is-void, and,when it shall be.presumed 
» touhave’ been, maide:in-fraud of creditors, is.void : 


<- gindit adds; as an example, when the:party was 

m ‘about to fail, sprowimo: a iquebray not; when; he 
 hwas’in® insolvent: circumstances): but. alehit to 
break, that is:in the: language of: English j je 
visprudence. in contemplation of baxkeruptey 3— 
‘having that in. view, knowing that all must,be 
given up, and: intending to: put:bne creditor ‘on 
a better, footing, than. the areata iptoe dolo 

Y malicia,. -: C pivieda.. + BS 
',  eooThe Sth Partida; 15, 5 which iia, ‘the 
only, Jegitimate,rule,,as.far ag unaltered by,sub- 
sequent statutes, because, the, Partidas. were ex- 
: pressly extended to this country ;this,lam. and 
| ‘the note 9,require three things..to,anpul: an,in- 

_ strumentigrantedl| as this; op;an onerous . title : 
fraud..om the: part. off,the debtor, , knowledge of 
this ™m) the creditor, anid Joss, to the others; : ‘edvhe ea 
commentator obgerves,. that, it dogs, not, suffice 

to shew thatthe party knew, theraiwere j other 





aoe 
ie 

pies 

2 F agall 
mes 


nage ai creditors: /This:law, also’ requites,:in: onder 
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i 


eprn, Stn) the instfumdnt;: that: it: should ha 


“Retssns, 
‘8, 


Dokerius’ 
SYNDICs. 


made after a judgment, with a view. ia ve 
executions -andthat!it- be of all: the- effects yf 
the debtori!! car mab oat co cihes + te ongls “ 
»Nowsoif the :ordinance of Bithno: the in’ forte 
here; \ ‘wad it-shoulhe construed, agit — 
ine it oaght to, ‘to refet sto: contenepli 
bankruptey, then it cannotiapply torus. for.o 


fat from being: ‘atv act' in:contemplatidu:of | 


raptoy,y’ was, an éffort anda strong’ one to | 
it, ‘itlwasia stipulation for farther adetnibical 


as far agit purports: to. PE eli : 


already existing, these were of so recent « d 


that withoat any violent presumption arm 

wil ‘be'classed ‘under the same head. corms 
‘Whe Curia Philippica illustrada, eh. 14) 4 

2, no. 26, says, that every thing is suspicious 

that ‘hasspiissed! w little before failare;<and ‘that @ 

by a royal Iaw:& all contracts, made six months: 

before failtite“are™ void” “to this effect the’s i 


Reciypide Cast. P19, l. Y, 58 uted. This 


royal law: ¢onttains ‘no ‘such provision.» It dé.’ 
claves that*tio merchant shall hive’ the: benefit 
Of the insolvent laws, ° unless he} be actually in 

prison, “aid not ther; if within six months: te 
his borrowed any money; bonglit any goods.on q 
edit,” or deawii ‘amy bill: ‘of exchange. Teil | a 





OF THE STATE OF LOUISIANA.’ 


ast 
> pevhardly: led that we: ‘ought to enfin in pees : 
3 Vis’ law in this'country. a aed 
, Sppe sth Partida, 46, 8 also relied:on to eu 
/ shew that the “alienation of all'a ‘debtor's goods, Decree’ 
i fraud of Tis c ereditors' is void. “But this: is : 
no alienation, nor did it extend to'all’ the pro: 
__penyor the debtor; for ‘even after nll ‘the ‘de- 
_ predations do ‘whieh it was’ subject’ Ht sold for 
3 $18000. “Neither was it an act in fraud-of 
| the Greditors,’ for. avaliable: consideration was 
- reegived, and. thereby. the stock ofthe  delitor 
was increased ‘or‘the mumber of his creditors: » 
. Jesseried : neither was. E., or selgmest< nail “to \ 
abd execution..." 
= “The: doctrine laid: down''by ‘hic court in 
|. Brown vs. Kenner §:al.:3 Martin 270, does 
not militate against this case. 
4, Becanse the debts enumerated in the mort- 
sss not old debts, which the’ creditor had 
~ long: been endeavouring to” sectire, ’ but recent 
transactions -gafficiently 80" 0 re der it presu- 
- mable to have'been contemplated, as the crea. 
’ ‘tionof the debts, and the amount of which ad 
ded to the mags of the estate. iy 
‘%:/' Because the indorsér:wais entitled to de. 
mand’ security;:as ‘soon’ a6 the*want' of sol: 
in'the ‘drawer became evident.® 9 8 
Iw order to avoid an inquiry ifitothe cite 





CASES IN ‘THE SUPREME: count. 


- Bast’h. istrict: - etamgs of the: debtor at the! time he: 1 sii he 


grog oh 4816: security, many commercial ; nations have 


Roverst, 8 certain; speriod,; before ‘the > | 
ad mit beyond. which | no: valid: Gociveyeuts: oF 
rity. can be made, , Our. own oe a 
been ‘unmindful. °° amp fi 
By, the: a7th. eootioh #E te ech of 1908, 

46, one of our/insolyent laws, the’ debtor 4 isi e 
cluded: from the benefit of the:act,. if it appes zat 

that he has; in contemplation of taking such } i 
nefit, at any time :previous to:his arrest, assign- 
ed of made: over, any part:of ‘his estate or’ 
fects—or ‘mortgaged: his property or confess vl 
judgment,—all ‘such ‘assignments (whether i i 
trust or otherwise) ‘mortgages or confessions 
judgment, or giving an undue preference to any 
or more creditors, or exclusion of other:c iis 
tors, are void to all intents: and rene 
But, it is. provided’: “ that if, the debtor at the. 
time_of. executin, such assignment, sinciiiie 
confession. ‘of’ idgment, the debtor shall’ have 
received. a bona’ fide consideration,, such as: 
signment, &e. shall be held and ‘considered:s s 
good and valid.” Ifit be ‘said: that. ‘this act 
applies only: to’ the: case of ain imprisoned -debt- 
or, :E: answer, that it never.can be believed: that ' 

_ the legislator’ may ave intended’to render'the 9 
validity of a. mortgage,’ dependent on the futore # 





BS “for the defendants: The. bg 
- ee slaves, given by the defendants’ insolvent, 
pee dete, March:42,,4811. Its object, is; to 
nyment of a quantity. of. —— 
$1268, 13. 


: 2247, 00. 
of a note, said te 


sin a the mortgage of the same.d date 


really is,.of. the 26th fk 
ee vay, payable. in June for | 
; » An obligation to furnish future en- Hased 
3 -Morsements for! fp 48 44,000, 00:.- 
~The plaintiff, sby virtue. of his. mortgages. ~ 
+ lini payment of the ecalien: sums, proce 


| ing te $40,888;. ; ae 
Vou. tv. Ge : 





East’n. Distiich 


Duxéx1vs’ 


=" , “Another wy same day pa di 
ae September: iwictaige) 5 
Wis contended, ‘that his is’ ot aw ih a, 
cary: claim. 4, ‘the. me 
cover ‘any of the ‘above: ¢ ain 
mortgage is void. - 
L The comvnndlb Hit tn teag 
Civil Code 453, art. 6. ‘Tho ( 
mention 1 debt or Ass 
given: un ess it be 
due to the creditors T 2 price ir Widlbes n 
‘the d of February: and "2d 
March; alone are expréséed : ‘the: total ‘amonn 
of these is’ B5Be5' 48.-"The ‘notes “of the’ 2 
of Pebriity and 10th of Med same 
$B1986; ‘tiust ‘be excluded. “igs iieied 
‘ie vein will ibe said that e 


rh 





a been cauileiled: sa a stpalation that ¢ ep ee 
j f egehoult: be oe by mortgage; a 


+ jute of his other creditors, as he was fs 
| Filing circtmstances. Bs | 
vA payment made. ‘by a debtor, whose bank- 


‘ruptcy is not ¢ declared, i is valid, if the debt was 
F payable; ‘but a a payment by anticipation i is liable 
+ to repetition however received bond | fide by t 
- attilitor. 5 Partida, 10, 9. Ord. Bi sa 
aS 3. 


4 » the anticipated payment bd in cash o or r otherwise, 
» or'between paying a debt not yet’ payable, or 
» scouring it, when no security was stipulated for 
‘when: it ‘was contracted ; ‘neither of the notes . 
mentioned in the mortgage, on the day. of the’ fine 3 
; solvents failure, April 29, 4814. °° =" 
‘The claim for: indigo, which we have ‘neither 





IL ¥ trom. thé ORE March 1814, 3 and 
“before that time, it appears Dukeylus was @ 
ingolvent circumstances: this results from 4 
testimony of, Laignel, Leboucher, : ‘Petit, E 
chard and others. A mortgage granted on the 
42th of that month, must. bee Or d 
no avail. Ord. Bilb. ch, 67, 1. 


sidered a short sees he adds, but jure reg 
¢the time fixed in ordér that every contract, ti 

- gction, &e. done in fraud of creditors may, | 2 
holden to be void, is six months ;’ he cite : 
Recop.de Cast. Jib. 5. tit. 19, hi, 4 Tiustracio 
ala Curia, 388, no. 28. 


ES) 


a 





yaade chy ad debtor: of all i ane 


dule : a very strong Piraeus } 
- fraud may be inferred. | — 
Tn the case Brown vs. Kenner Sal. 3. fartin, 
274, this court took the distinction between. in 
actual payment and a surety given’ for the « leb 
‘The plaintiff there was allowed 52000, which 
“ che had really. paid, « at the giving ‘of the mortgage, 
|. but his claim for $4000 on account of what was 
then due’ him, was rejected. Here, Roussel 
‘ paid nothing whien ‘he ‘took the ‘morfga 
 was'given him to secure foriher claims and 
g dorsements, and to secure fi rther endorsements 
which he did not bind him@eleto give, - 
» When, on the 45th of Mat h and 20th of. 
|. April, he endorsed these notes, he gave his sig- 
nature, at a period when Dakeylus was a bank- 
“‘rupt,.and known as stich by the suits brought | 
again him by Mad, Chabot and others, contrary 
_ tothe: ‘solicitations of his. wife; who’told him 
| Dukeylus was a broken man, and: could not ° 
stand any longer. 


if ft 
Pe 





oe 


4 D8) 
Doxerivs’ 


> S¥NDIOS. 


1 ‘The: ‘aricie’ of the civil code stated, | ; 
claves, ‘se that there is no conventional mC \ 
gages except that which is expressly stipula 
“nthe: act or writing made by the parties: 
never understood, and is not inferred from. hi 
nature of the act.” ve alee 

On this, the "Wefendants’ ‘stand conten 
that as the mortgage is to secure ‘the plaintif iff, 
among other things, against future endorsements, is, 
within a given time and no ‘express. sum is mé on, 
tioned, thé:court must declare the) mortgage nu , 
at least’ as to ange future endorsemenis, Di 
this we areof ‘Opin 
not prevail: * This : | 
expressly stipulated, a and the ainonut of it, @ vo 
in this part, /is sufficiently express : id certum: 
ut quod certum neddi ‘potest. | : 


‘IL. The plaintiff’s counsel repels thie jec- 
tion made to the part ‘of the thortgage, which” 
relates to the price of a peor vel indigo, and | 


7 


* 





. 


that: in, Febraliry. or March, 4844, the: plain 
4 came to-town and was compelled. to: stay: fivevor , 
| ‘six’dage to receive: part..of what: Was: due him 
q for: some: ‘indigo old to Dukeylus; ac payment 
\g “< effect ie Md the pom: wines a 


&. 


ae delofthe sale of the indig 
at which it, awas) payable. <= 
o, sale, and. tink 


| iw does not ee Salaacitah 
or ‘under the, mortgnse, for the’ en- 





. ce RN oR, 3 


trict. a privilege, Jie must ‘prove bie iainti 
» does not.'suffice to: acute : ! 


Docsxas 


render it: ‘probable, 
‘. Bat itis is furl 


yr ae has hecoiie abankrupty:d 


Fi cl uadelinghy nedrpetpapailes Birt ef 


those Welioee, debts are’ eibabln.2 hus ware: 
creditor,» whose: debt becomes as it were p 
able. bythe bankruptcy, to: rreceive his paym te 
it would be an meres onset oh the. coun 


flie code:cited; ie ic » take’ as 
measures: for: his: inddgnaidention as ‘if’ hed 
was poets payable on: stones: as: aa 
_paidsit. ) 

¥ ‘Wheiheradebiore who is about toil; 
bya an vr payne ors € oney ie 





». the defenda: a ae bgt iin 
E - ionsot ~ a whieh weare. tobe 


takings claim the Vijailionenehi is so bev rit 
evidence. of partiality, that a court would sett 
aside, considering that partial justice is* partial 
injustice, even if the ordinance did not require it. ~ 
‘So: ‘would — aninatrument iiade ‘in deceit and 
‘fraud. iets 


‘Tt is believed ‘a the opithanss of Bilbao 

was never enforced by the Spanish n 
in Louisiana. We never heard of ¢ he 

| ment of a prior, consuls, ; neany 

. whom it requires, and -withou 2 

Dts provisi#hs cannot be carried It 

; is a deposit of principles, consecrated by other 
laws, relating to commercial affairs, which are 
Spire together and illustrated, and, in 
. some instances, modified and extended. Ameri- 
tan jurists use it as a manual, and the court 

VoL. rv. Hh 
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ae 
Doxergus’. 
SENDICS. 


so sa oO 


has rengnsed the wisdom of some of i 
ciples, | but often rejected.« oa 
_ plicable to. this comatry. : 
‘Ths 6th Bait, 7, as 
does ‘not appea 


edvers. We do not believ 
framers. was jto: avoid ever, hi 
iakes:place within the year’ preceding the 4 
lure.’ Itiis ‘rather a statute of lithitations, ‘fix 
the year after the. discovery of the fraud, in 
- alienation, as the period within which suit sho 
he brotight:to set it aside.’ Neither is the | 
 fect.ef this law iconfined to the case ofa ¢ 
against whom. thitre is a judgment : such a ¢ a 
being mentioned, according to Lopez, exemph 
gratia, ut evidentius dicatur constare de frawile 

It remains for us to inquire whether ‘the™ ; 
be of the 15th of March and: 20th of April iL, 

ke seein ainount of which: i is 84800,. and 


2 fe 


titled: to pri vilege under the shies ; 
Our insolyent law. 1808, 16, reprobates all’ 
alienations of property, ‘on contemplation of its) 
benefit, made within | three months, unless! e 
debtor, at the” time “if the alionation, receives 


f 





ee Crcaeanme eicwredl vn the partof the 
bi 5 eR AAR mnt 


‘the execution.of the dob It would.be hand 
ta senate, that the instrument is valid, if the 
i, Which was intended, was made 

dita , arrest. © The" object: of 

» in! the ‘bial of the mort: 

was the removal’ of a wtimbér- of slaves, 

i iter of. the ‘thortgagor’s property which 
Wad’ stidcéptible ef mbtigage, oat of the réathiof 
the mass of his creditors, clearly to datenttiie 
intention of the law. ‘Unless,’ ‘therefor, | it ‘ap- 
peste’ tliat! a bone fide consideration was Te- 
ceived at'thb’ time; we musiiiddeclire: the ‘mort. 
a gage niall. The plaintiff's counsefectitends that 
| tight to ‘suffice’ thidt a’ considétation wis re- 
> ceived afterwards. But’ we. consider that the 
, Wiortgige’ was'voidl at the tinid that ‘it' was! made, 
_ Mid: décording to\ the’ woids of the’ ddtvoid 'aé! 
Gutding ‘to the principlés' of ‘soundipolicy. Fri 
its bis covert a we portion of the ‘inst. 
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CASES IN N Tue SuPREME COURT * 


vent’s estate, from the ‘claint of his :c 

ace. Without being“ represented byany-th 

even by the plaintiff’s obligation:to 

void at the time:ofiits’ exécution, a ofthe 

person, . nid becca it was intended, “cai 

makeiit-good: |») ee ee iow 
The district - sit acted. opvedty is in-se ; 

the mortgage aside, and it is-ordered; sajna ed. 

and : prec raep — mths mages 4 be’ affirniy 

with dbl a + ial be srcrad.s nol ’ 


Livingston, on. a motion fon, a eae 
_.The objection 1 nade on, the. heari 


taken into consideration by, paging ® : p - : ng e 
they, rely on. his testimony, t to shew that. Ronsse 


knew. Dukeylus was about to fal, and. also ast 
the, sale of the indigo... ih nll 
N ow Laignel.is u hot a competent witness, a 


his interest: appears.on the. face of the pap 


before the court, for he is a,creditor of Dukeylu, 

on ais bilan, andt re is no rule better establis * 
ed, than that interest whenever discovered, shall 
disqualify, Take. away, this testimony,, and, a” 
most material circumstance, required by. the Jaw, 
of. 1808 to render the act, inyalid, is wanting;, to’ 
wit; thatit wes, done in. contemplation. of takeing. 
the. benefit of he insglpent daw. 1. Pray. th 





a a tee stat eee 


firmly:believe,:the legislature intended a 
oe valida eno) other acts; than ‘suchas were ‘Rowssnt. 


Fs inthe ‘intention of making: a cession, and Doewraos 
3 pre that case a preference, butithat all acts, 
— though they might ultimately: ee ee 
| arenot affected by. the.law. ire J ast 
bo «Without the testimony. of. Laignely there 4 is'not 
t ciroumstence.to.shew .eithersthat 
Dakeylus- intended: to apply for relief. under the 
insolvent law; or that Roussel knew. its and in- 
) deed with thattestimony I think there is no.such 
of—every thing, on the contrary, indicates .a 
 desite.of going on;;he not only. secured Dukey- 
BY i bed’ for what. he already owed,’ but-he .secured’ 
/ farther credits an@advances. For what/purpose? 
p Sanely not to. énable him to take the benefit’ of 
the act,-but to avoid -it—I hope I may bé ex- 
- -eused in repeating that if thelaw: of 1808 ‘be 
takin as itis (and [think properly) by the court 
. for;the rule, then :wetual insolventy is not:the 
9 » test’ by which the validity’ ‘of the “act “is to be 
tried, but the intent, the contemplation of making 
_” a-cession:: 
: - Toreturn to Laignel’s ssntienony his evitdence, 
' if not inadmissible, is mostjcertainly incredible, . 
‘As he states, it. would appear that Roussel 
knowing Dukeylus’ affairs to be desperate, ‘not 





sistent with that cnnowinigsh which he 
derived from'the information of Lage 
redllyebeen given—for whit possible a¢ 
was'Houssel to derive from the: transact na 
thé pars notes, even are 


| © libeils eoaons ‘tien, Pe. pent up 
atteguaialsaiiatsa 

ies the en renmeie fo avid th 

curity as to’ the indigo, whichylis it ie’ not ptx 

to hikve sixitedtde a: debt hofdies will not, Ita 

pee nee i 
not lawful tovsecurd; - Sal 
‘The co totally ovérl doled thie riots’ d 


“days only“ it to the mortgage, witch a 
that circumstance must certainly conie whit 
provision ‘of the law of oe a buat adh 
deration then paid: * 

The court stile sitet? co oni : 
endorséd after the mortgage, seeing 
law of 1908) isn dat ce. 





Prom case Se: here, ut rather dab at was 
ees, intent to'enable Dukeylns to avoid 


sand ‘T lay great tress on. oo 


" Paons ta. ithias directed th ‘Courts. 
edn meray ts aig : 


mei ‘thinking that the Curia Philipica has-not 

| the force of a lavfhere) if the act of 4808 then, 
| is our role, we cannot go’ beyond, ‘nor say. that 
+ pn act is. void becanse. the party was in « insol- 
vent cireumstances”, when. the statute: Girects 
‘ only. that it shall be void, if made: within three 
D saapibe tse inhi, 0004 tn contempla- 
| tiamof taking the hengfit of 9’ cession of goods: 
| ® Fhe statute provides, tlitt even if made 

F grithin three. months, and in contemplation of 
faking the benefit of the act, the security shall‘be 
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